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G.R Case No-2454 of 2015 

(State of Assam Vs Md. Shakirul Haque) 

 

IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, SONITPUR:: TEZPUR 

G. R. Case No. 2454 of 2015 

Under section-354(C) of I.P.C 

 

Present:-Sri N. J. Haque, AJS,  

           Chief Judicial Magistrate,  

                     Sonitpur, Tezpur 

 

    State of Assam   
     –Vs–  

Md. Shakirul Haque 
S/O:- Md. Ataur Rahman 
R/O:- Khoiramari, Dhing 
P/S:- Dhing  
Dist:- Nagaon, Assam 

…...Accused Person 

Advocate appeared: 
 

Mr. N. K. Mishra & G. Das……………………… For the State 

Mr. T. Paul & Ors, Ld. Advocates…………….For the accused person 

 

Evidence recorded on   :- 27.11.2017, 05.01.2018, 08.03.2018 
   & 08.02.2021  

Date of Statement of defence  :- 06.03.2021 

Argument heard on   :- 12.03.2021 & 30.03.2021 

Judgment delivered on  :- 06.04.2021 

 

J U D G M E N T 

History of Prosecution’s Case 

1. Prosecution case appears to be in a nutshell is that victim hereinafter called as the 

victim “X” lodged an Ejahar before the O/C of Tezpur P.S through I/C of Kacharigaon 

Police Outpost alleging inter alia that on 15.09.2015 at about 12:30 PM, when she went 

to toilet for answering nature's call and after sometime she noticed that somebody was 

recording a video clip of her. Immediately, she informed the matter to one of her 
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colleagues who caught the accused person in red handed. It is also stated that she had 

seen the video clip in the mobile phone of the accused. 

“INVESTIGATION” 

2. On receipt of the ejahar, Tezpur P.S Case No.1233 of 2015 under section-354of I.P.C 

R/W Section-66/67/67(A) of I.T Act was registered and investigation into. On completion 

of the investigation, the I.O. of this case submitted charge sheet under section-354 of 

I.P.C R/W Section-66/67/67(A) of I.T Act against the above-named accused person. 

CHARGE  

3. In pursuant to the court‟s process, the accused person appeared before the court and 

he was allowed to go on bail vide Order dated-08.10.2015 passed by Hon‟ble Sessions 

Judge, Sonitpur at Tezpur in Misc. (Crl) Case No-567 of 2015. Copy u/s-207 of Cr.P.C 

was furnished to the above-named accused person. After hearing both sides, charge of 

offence u/s-354(C) of I.P.C. was read over and explained to the accused person by my 

Ld. Predecessor in office, to which he pleaded not guilty and claimed to be tried. 

TRIAL &STATEMENT OF DEFENCE 

4. The prosecution side to prove the guilty of the accused person examined as many as 05 

(Five) numbers of witnesses including the informant and the Investigating Officer in 

support of this case. Considering the testimonies of witnesses, prosecution side declined 

to adduce further evidence before this court. Hence, the evidence of prosecution side is 

closed. Accused is examined u/s-313 Cr.P.C and his pleas of denial were recorded in 

separate sheet and the same kept with the case record. The accused declined to adduce 

any evidence in his defence.  

ARGUMENT 

5. I have heard arguments of both sides, gone through the case record in the backdrop of 

evidences presented before this court by prosecution side. 

6. THE POINT FOR DETERMINATION IN THIS CASE:- 

Whether on 15.09.2015 at about 12:30 PM at a place 
called Kacharigaon under Tezpur P.S inside the “Ahmed 
Diabetic Care Centre” the accused person watched the 
victim “X” while she was using a lavatory and 
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thereby committed an offence punishable under section-
354(C) of Indian Penal Code? 
 

EVIDENCES OF PROSECUTION SIDE 

7. In this case prosecution side to prove the condemnation against the accused examined as 

many as five numbers of witnesses including the informant and the Investigating Officer 

of this case. Let us reproduce the relevant part of the evidences adduced by the 

prosecution witnesses for the sake of proper appreciation.  

8. PW-1, the victim “X” being the informant deposed that she knows the accused person of 

this case. She also deposed that the incident took place in the year 2015 but she could 

not remember the exact date of occurrence. She further deposed that at the time of 

alleged incident, she was working as a receptionist at Ahmed Diabetic Care Centre. She 

also deposed that on the date of occurrence one day at about 12:30 PM, when she was 

answering her nature's call in a toilet, the accused person captured a video clip of her. 

She admitted that she herself had witnessed the alleged incident. Immediately, she came 

out from the toilet and called one Rajesh Das who subsequently asked “Kun Vitorot Ase 

Ulai Aah” and thereafter the accused came out from there. She also deposed that then 

said Rajesh Das asked the accused why he was making her video and in reply the accused 

stated that he was not making any video but when she took the mobile of the accused, 

she saw her video being answering nature's call in it. Thereafter, they informed the matter 

to the police and subsequently police came and took the accused along with the mobile 

phone of the accused. She identified her Ejahar as Ext-1 wherein she put her signature as 

Ext-1(1).  

9. PW-1 in her cross-examination testified that she used to sit in the chamber of Doctor 

Ahmed and the toilet (bathroom) is situated nearby said chamber. She also deposed that 

the toilet is used only by the staffs and the same is not allowed for any other public. She 

further deposed that the toilet used by public is far away from the chamber. She also 

deposed that she has not submitted any document before the court to show that accused 

had come as a patient to visit the doctor. She deposed that at the time of incident, there 

were many people present inside and outside of the chamber. Now a day, every person is 

having mobile handset. She denied the fact that she had lodged a false case against the 
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accused citing that on the date of alleged incident, the accused was recording her video 

click as because the said bathroom was permitted to be used only by their staffs not by 

the general people. She denied the fact that that the accused person was not recording 

her video and he was only standing near the chamber. She further denied the fact that 

the accused was watching her again and again because he wanted to let him go first 

inside the chamber. She also denied the fact that no such mobile phone was taken from 

the accused and also no such video footage had seen by her in the mobile of the accused. 

She also denied the fact that she did not go to the public toilet. She deposed that she had 

not seen if any person had gone to the public toilet to answer nature's call. She deposed 

that there was a partition of 7-8 feet between the gent‟s toilet and the ladies toilet. She 

further denied the fact that it was not impossible for the accused to capture the video 

footage over the said 7-8 feet of partition wall. She denied the fact that no such mobile 

phone was seized from the accused person. She denied the suggestion that as the 

accused person was regularly staring at her in the motive to enter to the doctor's chamber 

soon, so she had filed this false case. If police had seized any mobile that must be from 

her hand not from the hand of the accused. She deposed that she had not seen the 

mobile phone before the court. 

10. PW-2, Sri Rajesh Das deposed before this court that he knows the informant and the 

accused person of this case. He also deposed that the incident took place in the year 2015 

and on the date of alleged incident, one day at about 12:30 PM, the informant named 

Miss “X” went to the bathroom to answer nature's call and thereafter she came running 

from the bathroom and told him that someone was seeing her being answering nature's 

call and making her video. He also deposed that when he went to the bathroom and saw 

the accused was coming out from the bathroom. He also deposed that when he asked the 

accused as to why he was making her video to which he denied at first for the same but 

when he checked his mobile phone, he saw the video footage of the informant Miss “X” 

being answering nature's call. Thereafter, they informed the police and later police came 

and seized the mobile and prepared a seizure list vide Ext-2 wherein he put his signature 

as Ext-2(1) as a witness.  
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11. PW-2 in his cross-examination testified that there was available of latrine and bathroom in 

the chamber where they used to work. He also deposed that there are two toilets inside 

the chamber out of which one is used by patients and another one is used by staffs. He 

further deposed that he was unaware as to who wrote the ejahar although it must be 

written by Miss “X” as she lodged the instant case. He also deposed that there was a 

partition of 8-9 feet between the toilet of patients and staffs and the said toilet is about 2-

3 feet high from the ground. He denied the fact that he has falsely stated that the toilet 

was about 2-3 feet high from the ground. He for the first time deposed that the toilet is 

about 2-3 feet high from the ground. He further deposed that he himself had not 

witnessed who was recording the said video and he had deposed before the court on the 

basis of the statement of the informant named Miss “X”. He denied the suggestion that 

the public bathroom is far away. He deposed that they did not use the said public toilet. 

He deposed that the date of occurrence is not mentioned in the ejahar. He also deposed 

that at the time of incident, there were many people gathered nearby to the chamber. He 

denied the fact that as the accused was constantly asking the informant Miss “X” to let 

him go first inside the doctor‟s chamber, so that the informant lodged this false case 

against the accused. He also deposed that it is possible for someone to make a video over 

the 8-9 feet of the said partition. He denied the fact that accused did not go to the said 

toilet on the date of occurrence. He further denied the fact that he had not seen any video 

footage for which he deposed falsely before the court. He deposed that police seized the 

mobile from Miss “X” and he was not present at the time of seizing the same. He also 

deposed that police had not taken his signature on a blank paper. He further deposed that 

police included him as witness as he caught the accused red handed on the date of 

alleged incident. He also deposed that police asked him to put his signature as witnesses 

and therefore, he put his signature thereon. He deposed that he had not seen the seized 

mobile phone before the court.  

12. PW-3, Sri Sadhan Nath deposed that he knows the accused person and the incident 

occurred around two years back at Dr. Rahimuddin Ahmed's Chamber but he could not 

remember the exact date of the occurrence. He further deposed that he arrived at the 

place of occurrence after 30-45 minutes of the incident and after his arrival; he saw the 
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accused was under locked and key in the general bathroom. He also deposed that he 

heard from his colleagues that the accused was making a video footage of a girl when she 

was answering the nature's call. Thereafter, police arrested the accused and seized the 

mobile phone from the accused wherein he put his signature as a seizure witness. He 

identified the seizure list as Ext-2 and Ext-2(1) is his signature.  

13. PW-3 in his cross-examination denied the fact that he had not stated before the police 

that accused was locked in a bathroom. He deposed that he had not seen when the police 

seized the mobile phone from the accused. He also deposed that he had not seen any 

video footage made by the accused as police seized the mobile prior to his arrival. He 

further deposed that police called him to appear before the police station and therefore, 

he went there. He also deposed that he wrote the ejahar as per the narration of the eye 

witnesses i.e. the informant and one Rajesh Das. He further deposed that he had not seen 

the mobile phone before the court. He also deposed that upon the instruction of the police 

he put his signature on the seizure list but nothing was written on the said seizure list. He 

deposed that when police asked him to put his signature on the seizure list, police did not 

show him the seized mobile. He denied the suggestion that without having any knowledge 

about the incident in question he put his signature on the seizure list.  

14. PW-4, Sri Dipankar Nath deposed that he knows the accused person. He also deposed 

that the incident occurred in the end of the year 2015 one day in between 2:00-2:30 PM 

and the time of occurrence, he was the driver of Dr. Ahmed. He further deposed that on 

the date of occurrence, accused went to the Diabetic Centre along with the patient. He 

also deposed that the informant went to the toilet of their staffs and the accused entered 

into nearby public toilet. He also deposed that the accused was recording video of the 

informant named Miss “X” when she was inside the toilet and on seeing the mobile phone, 

informant Miss “X” came out from there by making hue and cry and on hearing same, he 

along with some others went there and thereafter, Miss “X” informed them about the 

incident. Thereafter, they found the after opening the door of public toilet and saw the 

said video footage of the informant in the mobile phone of the accused. Later, they have 

informed the police and they saw the said video footage. Police seized the said mobile 

phone.  
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15. PW-4 in his cross-examination testified that Miss “X” used to work at Diabetic Centre and 

he was in the chamber at the time of occurrence. He also deposed that ladies and gents 

toilet are separate and the toilet is near to the place where the staffs of the said centre 

use to sit. He further deposed that police arrived at the place of occurrence after 15 to 20 

minutes of the incident. He deposed that Rajesh took the mobile of the accused and 

handed it over to the police. He denied the fact that the said mobile not belongs to the 

accused. He further denied the fact that he was not present at the place of occurrence at 

time of the incident as he was sitting inside the vehicle of the doctor and he himself had 

not witnessed what was in the mobile. He also denied the fact that the toilet of the office 

staffs is far away from the toilet where the accused was present.  

16. PW-5, SI Amrit Chandra Konwar, who is the Investigating Officer of this case deposed 

before this court that on 15.09.2015, he was working at Kacharigaon Police Outpost as In-

charge and on that day, he received an information over phone from Dr. Rahimuddin 

Ahmed, Diabetic Centre, Tezpur that a person had been caught hold by the public and 

asked them to reach the place of occurrence at the earliest. Thereafter, SI, Labanya 

Bezbaruah and Constable 381 Tarun Borah went to the place of occurrence to apprehend 

the person who was nabbed by the public vide GDE 321 dated 15.09.2015. He also 

deposed that the informant by this time had come to the police Outpost herself and the 

accused was brought to the police outpost. He also deposed that the informant told that 

at about 12:30 PM, when she had gone to answer the nature's call in one of the 

washroom of the aforesaid hospital, from the adjacent of the said washroom, she saw 

that she was being video graphed via a mobile phone through the opening that was 

present in between the bathroom she was using and the adjacent bathroom. Informant 

had informed her brother, Rajesh Das who was also present in the hospital at that time 

and thereafter Rajesh Das along with hospital staff came to the adjacent bathroom (the 

bathroom next to the one she was using) and asked the person in that bathroom to come 

out. Though, the accused first denied having video graphed the informant but on checking 

his mobile, the video of the informant using the bathroom was found in the mobile phone 

of the accused. Thereafter, the hospital staff called up police and on that basis police 

officials were sent to bring the accused to the police outpost. He also deposed that on 
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that day at about 7:00 PM written FIR was filed by Miss “X” and it was sent from the 

outpost to the police station to get it registered and accordingly, the same was registered 

on 16.09.2015. He further deposed that on 15.09.2015 itself he recorded the statement of 

the witnesses, prepared the seizure list at the police outpost as the accused and phone 

was brought together to the police outpost. He also deposed that on 16.09.2015 the 

accused was arrested. He further deposed that the charge-sheet was submitted by the 

then O/C of Tezpur Police Station, Anil Kumar Borah under Section 354 of IPC 66, 67, 67A 

of IT Act. He identified the seizure list prepared by him as Ext-2 wherein he put his 

signature as Ext-2(3). He also identified the Extract copy of GDE as Ext-3 wherein he put 

his signature as Ext-3(1). He further identified the charge sheet submitted by Anil Kumar 

Borah as Ext-4 and Ext-4(1) is the signature of said Anil Kumar Borah which is known to 

him. 

17. PW-5 in his cross-examination testified that the FIR does not incorporate any date and the 

Extract copy pertains to this case bearing GD entry no 321. He deposed that the GD entry 

mentioned in the FIR is the GD entry No-330 with respect to the receipt of FIR and the 

GD extract no. 321 is the GDE entry number on the basis of which police left for the place 

of occurrence. He further deposed that there is overwriting in GD entry No-330 and in GD 

entry No-330, the time is mentioned as 7:30 PM and GD entry No-321 does not include 

the time. As it is only the extract copy of the GD. The time is mentioned in the GD. He 

also deposed that on the basis of the GD entry the statement of the witnesses and other 

investigation was carried out. He deposed that the statement of the informant had 

recorded at the police station and the statements of remaining all the witnesses were 

recorded at the place of occurrence. He also deposed that the informant has not stated 

before him the height of the wall that was in between the bathroom she was using and 

the adjacent bathroom. He further deposed that he himself had inspected the place of 

occurrence. He could sense somebody can easily video graph. He admitted that he had 

not seen the mobile phone (on the date of his deposition before the court?). He further 

deposed that the mobile phone has not been marked as MR. He denied the suggestion 

that he had taken the signature of seizure witnesses on a blank sheet. He denied the 

suggestion that he did not conduct the investigation properly. 
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DISCUSSION, DECISION AND REASONS FOR SUCH DECISION 

18. From the whole accusations it is palpable that prosecution against the accused sets in 

motion instantaneously on lodging on ejahar by the informant alleging that 15.09.2015 at 

about 12:30 PM, at the chamber of Dr. Rahibuddin Ahmed at Kacharigaon, Tezpur when 

the victim went for toilet to answer nature's call the accused watched her in the form of 

manufacturing video photograph using his mobile phone and following which the victim 

raised hue & cry, and accordingly the accused was caught in red hand and subsequently 

handed over to Kacharigaon Police.  

19. In this case initially the case was registered under section-354 of I.P.C R/W Section-

66/67/67(A) of I.T Act and the I.O on conclusion of investigation submitted charge sheet 

under section-354 of I.P.C R/W Section-66/67/67(A) of I.T Act. After conclusion 

appearance of the accused, my predecessor in office framed charge under section-354C of 

IPC against the accused considering the materials available on record and accordingly 

positioned the intact disagreement for trial. The Case Record does not reveal any video 

photography of victim and the fact of none production any mobile phone or video justifies 

the fact of exclusion of charges under section-66/67/67(A) of I.T Act.  

20. Now the court is of duty bound ascertain whether the prosecution side capable to 

demonstrate the accusations under section-354(C) of IPC against the accused person 

adducing any convincing evidence before this court. Prior entering into the discussion and 

decision of the evidences on record, let have glance over the fundamental ingredients of 

offence under section-354C of IPC. To comprehend the valid significance of the offence 

illustrate under the head of Voyeurism, let us reproduce the settle provision of IPC.  

21. Section-354C of IPC defines the offence called Voyeurism under following words…” Any 

man who watches, or captures the image of a woman engaging in a private act in 

circumstances where she would usually have the expectation of not being observed either 

by the perpetrator or by any other person at the behest of the perpetrator or disseminates 

such image shall be punished on first conviction with imprisonment of either description 

for a term which shall not be less than one year, but which may extend to three years, 

and shall also be liable to fine, and be punished on a second or subsequent conviction, 
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with imprisonment of either description for a term which shall not be less than three 

years, but which may extend to seven years, and shall also be liable to fine. 

Explanations 

1. For the purpose of this section, “private act” includes an 
act of watching carried out in a place which, in the 
circumstances, would reasonably be expected to provide privacy 
and where the victim‟s genitals, posterior or breasts are exposed 
or covered only in underwear; or the victim is using a lavatory; 
or the victim is doing a sexual act that is not of a kind ordinarily 
done in public. 
2. Where the victim consents to the capture of the images or 
any act, but not to their dissemination to third persons and where 
such image or act is disseminated, such dissemination shall be 
considered an offence under this section. 

22. From the plain appraisal of the prerequisite punishable under section-354C of IPC, this 

court finds that word „voyeurism‟ means accession derived from observing the genital or 

sexual acts of others usually secretly. This provision is divided in two different parts. 

Firstly, when a person watches or captures image of a woman engaging in some 

private act and secondly, when the person disseminate or spread such image. As such, it 

is seen that Section-354(C) of Indian Penal Code integrated for punishment of 

“Voyeurism” and same has two basic components out of which first part belongs to 

“Private Act” includes an act of watching carried out in a place which, in the 

circumstances, would reasonably be expected to provide privacy and where the victim‟s 

genitals, posterior or breasts are exposed or covered only in underwear or the victim is 

using a lavatory. The second part which says about capturing image of a woman engaging 

in some private act and disseminates or spread such image.  

23. Hence, it has become crystal clear that the provisions of Section-354C of Indian Penal 

Code has two parts, one is watching when the victim is using a lavatory and another part 

is capturing image of a woman engaging in some private act and spreading such image. 

As such the act of watching a woman while using lavatory is considered to be a private 

act as per Explanation-1 of Section-354C and that is made punishable under the Indian 

Penal Code. Now, the fact of capturing the image or spreading the image of private act 

put into a different explanation and same is not the dispute to be adjudicated in this case. 
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Admittedly the disputations deals with the act of watching the victim X while she was 

using lavatory of said Centre. The act of watching private act while using lavatory by the 

victim if proved the same is punishable under section-354C of IPC. As such, Section-354C 

of Indian Penal Code punishes the accused if anyone of the following circumstances 

arisen:- 

(I) Watching of a private act when the victim is using lavatory 

and the private act includes watching carried out in a place 

which, in the circumstances, would reasonably be expected to 

provide privacy and where the victim‟s genitals, posterior or 

breasts are exposed or covered only in underwear or the 

victim is using a lavatory. 

(II) Capturing and spreading the image of private act of victim. 

24. Hence, in the light of settled provisions of law, this court shall try to understand whether 

anyone of the aforesaid situations instituted by prosecution to bring home the charge 

under section-354C of Indian Penal Code against the accused person beyond any 

reasonable doubt. 

25. In this case, it was alleged by the victim that on 15.09.2015 at about 12:30 PM, when she 

went for toilet situated at the chamber of Dr. Rahimuddin Ahmed Diabetic Care Centre, 

she noticed that someone was recording a video clip of her and immediately, she 

informed the matter to one of her colleagues who caught the accused in red handed. She 

also stated that she had seen the video clip in the mobile phone of the accused. 

26. The prime accusations levelled against the accused person directed the police to register a 

case under section-354 of I.P.C R/W Section-66/67/67(A) of I.T Act and consequently, the 

charge sheet has been submitted under section-354 of I.P.C R/W Section-66/67/67(A) of 

I.T Act and my Predecessor in Office considering the fact that the mobile phone by which 

the video photography not produced framed charge under section-354(C) of Indian penal 

Code. As such, the court in the approaching discussion shall try to determine, whether on 

the date of alleged incident at Kacharigaon inside the chamber of one Dr. Rahimuddin 

Ahmed Diabetic Care Centre the accused watched the victim while the victim was using 
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lavatory of that chamber. The prosecution to prove the aforesaid indictments examined as 

many as 05 (Five) numbers of witnesses together with the victim. 

27. The Court has scrupulously perused the evidences on record in backdrop of entire 

prosecution story. At the outset before appreciation of the evidences, let us talk about 

what may be the fact in issue or factum probandum or principle facts that need to be 

proved by the prosecution by adducing germane and convincing evidences. As we know 

the fact in issue means an includes any fact from which, either itself or in connection with 

other facts, the existence, non existence, nature extend of any right, liability or disability, 

ascertain or denied in any suit or proceeding necessarily follows. Likewise in this case, the 

accusation is that the accused watched the victim while she was using lavatory. In this 

case the fact in issue may be the followings:-  

(i) That accused had witnessed the victim; 
(ii) That at the time of alleged incident the victim was 

using lavatory; 
(iii) The accused had watched private act of victim at 

using lavatory; 

(iv) The accused at the time of incident was present 
inside of the chamber; 

(v) The accused caught hold in red hand by the 
colleagues of the victim. 

28. Now, coming to the relevant fact, this court finds that the fact uttered immediately before 

or after of the incident to other colleagues by the victim appears to be relevant fact as 

those facts relates to the existence or non existence of fact in issue as described above. 

The utterance of fact in issues to the other colleagues by victim X and the colleagues of 

the victim caught hold the accused in red hand are connected with the fact in issue; so as 

to form part of same transaction would be relevant whether they occurred at the same 

time and place or at different time and place. As per Section-6 of Indian Evidence Act, 

1872 proximity of time is not essential as continuity of action and purpose.  

29. In “Bhairon Singh –Vs- State of Madhya Pradesh AIR 2009 SC 2603”, it was held 

that “To form a particular statement as part of same transaction utterances must be 

immediately made before or after its occurrence.”  

30. Now, coming to the instant case in hand, the informant-cum-victim as PW-1 in her 

evidence testified that at the time of the alleged incident, she was working as a 
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receptionist at Ahmed Diabetic Care Centre and on the date of alleged incident at about 

12:30 PM, when she was answering her nature's call in a toilet, the accused person 

captured a video clip of her. She herself had witnessed the alleged incident. She also 

testified that immediately she came out from the said toilet and she had called one Rajesh 

Das who subsequently asked “Kun Vitorot Ase Ulai Aah” and thereafter the accused came 

out from there. Thereafter, she took the mobile phone of the accused and saw her video 

answering her nature's call. Thereafter, they informed the police and subsequently police 

came and took the accused person along with the mobile phone. The victim of victim X 

where she claimed that she had called Sri Rajesh Das, who is one of her colleagues is 

appears to be immediate reaction of the victim after she had perceived that accused had 

recorded her private act using his mobile phone and the utterance before the fact before 

Sri Rajesh Das (PW-2) appears to be fact which though not in issue but connected with 

the fact in issue so as to form to be part of same transaction and thereby relevant.  

31. PW-2, Sri Rajesh Das supported and corroborated the version of PW-1 by testifying that 

on the date of alleged incident at about 12:30 PM, the informant went bathroom to 

answer nature's call and thereafter she came by running from the bathroom and told him 

that someone was seeing her being answering nature's call and making her video. He also 

deposed that when he went to the bathroom, he saw accused was coming out from the 

bathroom and on searching the mobile phone of the accused he saw the video footage of 

the informant being answering nature‟s call. The nature of evidence presented by PW-2 

appears to be direct and corroborative in nature. The defence side during his cross-

examination failed to dismantle his credence by way of bringing out any sort of material 

contradiction as the suggestions put to him by the defence in respect of his previous 

statement had not been confronted at the time of examining the PW-5 (Investigating 

Officer) for its contradiction or corroboration. Hence, it seen that evidence of PW-2 

appears to be fully supportive with the version of victim X (PW-1) and the evidence of 

PW-2 appears to be direct nature forming the part of same transaction, as per information 

of victim PW-2 had seen the accused coming out of the bathroom.  

32. PW-3 one Sri Sadhan Nath corroborated the place of occurrence to be Dr. Rahimuddin 

Ahmed‟s Chamber and he arrived at the place of occurrence after30-45 minutes of the 
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incident and after his arrival he saw the accused was under locked and key in the general 

bathroom. He heard from his colleagues that the accused was making a video footage of 

a girl when she was answering nature's call. He also supported that the police arrested 

the accused person and seized the mobile phone from the accused wherein he put his 

signature as a seizure witness. During his cross-examination he admitted that he had not 

seen the video footage and he had prepared the ejahar as per the narration of the eye 

witnesses i.e. the informant and one Rajesh Das.  

33. PW-4, Sri Dipankar Nath also appears to be an eye witness to the alleged incident who 

worked as a driver of Dr. Ahmed and on the date of the alleged incident he went to the 

Diabetic Centre where he came to know that the accused was recording a video of the 

informant-cum-victim and the informant came out from there by making hue and cry and 

he along with others went there and they heard about the incident from the victim. They 

also found after opening the door of public toilet where accused was there and he also 

saw the video footage of the informant in the mobile phone of the accused. Later on, 

police seized the mobile phone. He also deposed in his evidence that on the date of 

occurrence the informant went to the toilet of their staffs and accused entered into nearby 

public toilet and that part of his evidence he clarified during his cross-examination stating 

that ladies and gents toilet are separate and the toilet is near to the place where the staffs 

of the centre used to sit. He also deposed that police arrived at the place of occurrence 

after 15 to 20 minutes of the incident. He denied the suggestion that the toilet of the 

office staffs far away from the toilet where the accused was present. Hence, the evidence 

of PW-4 makes it definite that at the Diabetic Centre of Dr. Ahmed, there were two toilets 

situated adjacently and one toilet is meant for the staffs and another toilet used by the 

public. PW-4 also clarified that on the date of alleged incident the victim went to the toilet 

meant for the staffs to answer her nature‟s call and accused went to the public toilet that 

situated nearby and from the public toilet he watched and recorded the private act of the 

victim and hearing hue and cry all the staffs jointly opened the door of public toilet and 

found the accused inside of the toilet. After words PW-1, PW-2, PW-3 and PW-4 all of 

them witnessed the video footage recorded by the accused of nature‟s call belongs to the 

victim in the mobile phone of the accused. PW-4 further clarified that police arrived at the 
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place of occurrence after 15 to 20 minutes of the incident and seized the mobile phone 

and recovered the accused from there. 

34. Now, coming to the height of the toilets as the defence side during the time of argument 

was found disputing about the possibility of recording the video footage or watching the 

victim from the toilet claiming the height to be 8-9 feet. To adjudicate the dispute raised 

by the defence side, the court has perused the cross-examination part of Rajesh Das 

where he deposed that there was a partition of 8-9 feet between the toilet of patients and 

staffs and the said toilet is about 2-3 feet high from the ground. He clarified and 

supported that the toilet is about 2-3 feet high from the ground. He also admitted that it 

is possible for someone to prepare video over the 8-9 feet of the said partition. The I/O 

(PW-5) during his cross-examination admitted that he himself had inspected the place of 

occurrence and he could sense somebody can easily video photograph. The person who 

being the investigating officer himself visited the place of occurrence and claimed that it is 

easy to record through mobile phone from the another toilet then the question raised 

before the court by the defence side appears to be not justifiable as it is merely was an 

idea of having 8-9 feet of separating wall between two bathrooms and there is no any 

supportive and clear evidence which may clarify that partition wall is having height of 8-9 

feet from the ground.  

35. The I.O during the time of investigation had not collected any specific measurements of 

partition wall between two toilet and as such the fact deposed by regarding the 

measurement of wall appears to be his personal presumption about the height of the wall 

and such fact failed to make any inconsistency about the entire prosecution story as PW-5 

in answering the questions of the defence during his cross-examination clearly stated that 

after his personal visit to the place of occurrence, he perceived that it easy to prepare 

video photography from the another toilet those are situated adjacently. Hence, 

considering that aspect, the court not finds anything reasonable upon which the question 

raised by the defence side during the time of argument may be accepted.  

36. Learned Advocate appearing on behalf of the defence during the time of argument 

vehemently submitted that if there was any video recording done by the accused through 

his mobile, then where is the video and mobile phone. The defence side further argued 
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that non-production of mobile phone and video makes the entire story of the prosecution 

doubtful. On contrary the prosecution side argued by submitting that excluding the fact of 

recording the prosecution sufficiently proved the intrinsic facts of the crime i.e. watching 

the victim girl at the time of using lavatory. The prosecution side further argued that 

almost all the witnesses of the prosecution side proved the fact that accused on the 

relevant date had seen the victim while she went to lavatory and such fact is sufficient to 

hold the accused to be guilty of the offence punishable under section-354C of IPC. 

37. Now entering into the evidences on record this court finds that one mobile phone was 

seized vide Ext-2 but same was not exhibited and produced before the court. It also 

disclosed that seizure list was seen by the court during the time of investigation. From the 

aforesaid discussion significant question appears to be whether that part of lapses makes 

the entire prosecution story weaker and doubtful. In this case in the forgoing discussions, 

we have already observed that it is a pure case of watching the victim at the time of 

answering her nature‟s call that falls or comes under the first part of explanation of 

Section-354C of Indian Penal Code and considering the charge framed under section-354C 

of Indian Penal Code, the second part that claims recording of image and disseminating 

the image amongst the general public is not a question that requires adjudication in this 

case in hand. Hence, in the light of all the aforesaid discussion and coupled with the 

settled proposition of law, this court opines that the video photography or mobile phone is 

not appears to be a subject matter that may raise any burden for the prosecution to 

establish such fact before this court. Mere, watching of victim at the time of performing 

her private act or using lavatory would to be sufficient to establish the guilty of the 

accused under section-354C of Indian Penal Code vide Explanation-1 of that section.  

38. On meticulous perusal and appreciation of the evidences on record, the court has already 

come across that the evidences of the victim and one Sri Rajesh Das appears to be fully 

corroborative and supportive with each other and during their cross-examination the 

defence side failed to dismantle their credence by way of bringing out any sort of material 

contradiction. Further, the evidences of PW-3 and PW-4 also appears to be encouraging 

and corroborative with the fact in issue and further their evidences supported the version 

of the victim and the PW-5 being the investigating officer has duly proved the entire 
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investigation. The version of PW-5 also makes it crystal clear that the accused person had 

been apprehended from the chamber of Dr. Rahimuddin Ahmed, Diabetic Centre vide GDE 

No-321 dated 15.09.2015 and the accused was brought to the Police Outpost. He also 

claimed that the informant told him that at about 12:30 PM, when she had gone to 

answer the nature's call in one of the washroom of the aforesaid hospital, from the 

adjacent of the said washroom; she saw that she was being video graphed via a mobile 

phone. Informant had informed Rajesh Das who was also present in the hospital at that 

time and thereafter Rajesh Das along with hospital staff came to the adjacent bathroom 

(the bathroom next to the one she was using) and asked the person in that bathroom to 

come out. Though, the accused first denied having video graphed the informant but on 

checking his mobile, the video of the informant using the bathroom was found in the 

mobile phone of the accused. Thereafter, the hospital staff called up police and on that 

basis police officials were sent to bring the accused to the police outpost. He identified the 

seizure list prepared by him as Ext-2 wherein he put his signature as Ext-2(3). He also 

identified the Extract copy of GDE as Ext-3 wherein he put his signature as Ext-3(1). He 

further identified the charge sheet submitted by Anil Kumar Borah as Ext-4 and Ext-4(1) is 

the signature of said Anil Kumar Borah which is known to him. 

39. From his cross-examination, it is seen that there several GD entries were made out of 

which one is 321 and another GDE No-330 and it was the GD Entry upon which the 

statement of the witnesses and other investigation was carried out. He testified that the 

GD entry mentioned in the FIR is the GD entry No-330 with respect to the receipt of FIR 

and the GD extract no. 321 is the GDE entry number on the basis of which police left for 

the place of occurrence.  

40. Ld. Counsel appearing on behalf of the accused person during the time of his argument 

submitted that there were discrepancies regarding the GD Entries upon which the accused 

was apprehended and investigation was conducted. To adjudicate the disputation raised 

by the defence counsel, the court has perused the GDE that exhibited as Ext-3 and it 

reflects in Ext-3 that on receiving the information from Dr. Rahimuddin Ahmed, Diabetic 

Centre, Tezpur over phone that a person had been caught hold by the public and asked 

them to reach the place of occurrence at the earliest. Thereafter, SI, Labanya Bezbaruah 
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and Constable 381 Tarun Borah went to the place of occurrence to get the person who 

was nabbed by the public. From the cross-examination of PW-5 (I.O), it has disclosed that 

GDE No-330 was in respect of receipt of FIR which was received subsequently and GDE 

No-321 in respect of GD entry on which basis police left for the place of occurrence. If 

that is correct then the question of disbelieving the Entries which were made by the police 

does not arise since as per GDE No-321 the police has visited the place of occurrence 

when police received the information from the chamber of Dr. Rahimuddin Ahmed, 

Diabetic Centre and consequently, after filing the ejahar GDE No-330 was recorded. As 

such the arguments presented by the defence counsel does not appears to be tenable 

although one of the GDE was not exhibited by the prosecution during the trial. Only GDE 

No-321 vide Ext-3 had been exhibited. Hence, the fact of non exhibit of the GDE by the 

prosecution not appears to be fatal for the case of prosecution as those are mere 

procedural defects and that may be overlooked.  

41. Ld. Counsel appearing on behalf of the defence during the time of argument vehemently 

submitted that in the ejahar the date of occurrence has not been mentioned, as such the 

entire prosecution story cannot be relied upon. The fact pleaded before the court by the 

defence counsel not appears to be tolerable as although the contentions of the ejahar 

does not reflect the date of occurrence but on the body of the ejahar the informant 

claimed occurrence took place today at about 12-30 pm and in the printed format the 

date of ejahar reflected definitely to be on 15.09.2015 which was registered on 

16.09.2015. The ejahar was lodged on 15.09.2015 at about 7 PM and on the next day it 

was registered i.e. on 16.09.2015.The ejahar was duly perused by the Learned Elaka 

Magistrate which is very much evident from the ejahar itself. Prior to that in connection 

with the GDE No-321 dated-15.09.2015 the police went to the place of occurrence from 

Kacharigaon Police Outpost and recovered the accused from the place of occurrence 

which PW-5 firmly proved and established before the court. In the contents of the ejahar 

the informant had pleaded that incident took place today at 12-30 pm and in the printed 

form the date and time of the alleged incident caringly mentioned by the person who had 

registered the ejahar under section-154 of Cr.P.C. The evidences of all the witnesses 

including the evidence of the PW-5 positively proved that the alleged incident occurred on 
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15.09.2015 at about 12:30 PM. Where the evidences proves the entire allegation in 

respect of date and time of alleged incident the then question of non-mentioning the 

exact date in the contents where the allegations were put in words does not make the 

case of prosecution weaker and doubtful. More also, the FIR is not an encyclopaedia of 

the facts concerning the crime merely because the minutes and details of occurrence was 

not mentioned in the FIR, the prosecution case cannot be held to be doubtful. It was held 

in the case of S. Sudershan Reddy –Vs- State of Andhra Pradesh 2006 10 SCC 

163.  

42. Furthermore, the ejahar is not a substantive piece of evidence and that only can be used 

to corroborate and contradict the statement of the maker thereon which has been held in 

the case of “Gulshan Kumar –Vs- State 1993 Crl. L.J 1343”. In a case of 

“Nawratam Mahatom –Vs- State of Bihar 1979 Crl. J. SC 1295”, it was held that 

non mentioning every detail in FIR it itself no ground for rejecting the prosecution case.  

43. In a case of “Gurnam Kaur –Vs- Bakshish Singh AIN 1981 SC 369”, it was observed 

that when an FIR is lodged rustic lay woman then omission to mention incidental facts do 

not nullify the FIR if the FIR is otherwise prompt. 

44. In the light of all the aforesaid ratio of the several authorities, this court opines to 

conclude by way of observing that the fact of non-mentioning the exact date of the 

offence in the short campus of its contents does not make the entire prosecution case to 

be doubtful as in the body of the ejahar it was claimed to be today at about 12-30 and in 

the printed format the date of alleged incident categorically mentioned by the informant. 

More also, non-discloser of the certain fact does not make the prosecution case weaker as 

decided in the aforesaid decisions. Hence, the point referred by the defence side over that 

aspect stands discarded. 

45. The evidence of the informant-cum-victim regarding watching her while she was 

answering nature‟s call in the toilet by the accused appears to be clear, cogent and 

supportive from the every corners and her evidence does not provides any scope of 

vacillation in the mind of the court to disregard her truthfulness. The testimonies 

presented by PW-2, PW-3 and PW-4 are appears to be out of same transactions in the 

light of Section-6 of Indian Evidence Act as the victim immediately utters the incident 
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before Sri Rajesh Das and other two witnesses and even before the Investigating Officer 

(PW-5) who arrived at the place of occurrence after 15 to 20 minutes of the incident. PW-

5 being the investigating officer has supported the entire recitations which had uttered 

before him by the victim on his arrival. The testimonies of all five witnesses are emerges 

to be consistent and the defence side failed to dismantle their credence before the court.  

46. Now, coming to the nature of evidence presented by the informant-cum-victim of this like 

nature, the court has to consider certain aspect of the society, so that, evidence may be 

given due weightage as per the settled provision of law. In Indian culture a girl or woman 

in the tradition bound non permissive society of India would be extremely reluctant even 

to admit that any incident of like this nature which likely to reflect on her chastity had 

ever occurred. She would be conscious of danger of being ostracized by the society or 

being looked down by the society including by her own family members, relatives, friends 

and neighbours she would face the risk of losing the love and respect from her colleagues, 

relatives and if she is an unmarried girl she would apprehend that it would be difficult to 

secure a perfect bride groom. Hence, the evidence of victim of this nature is entitled to 

immense weight absence of corroboration notwithstanding. If the evidence does not 

suffer from basic infirmities, then the probabilities factor does not render it unworthy of 

credence as a general road, there is no reason to insist on corroboration.  

47. Considering the aforesaid aspect, the court finds that the defence side failed to cite any 

reason or ground upon which the victim of the offence of like this nature shall depose or 

plead any acts against the accused which may tendor injure the reputation of the victim in 

any manner. The defence side further failed to show anything that out of any enmity or 

previous grudge the witnesses including the victim deposed anything against the accused 

person. It is not the case of like nature rather the evidences accessible before the court 

clearly proved and established that on 15.09.2015 at the chamber of Dr. Rahimuddin 

Ahmed, Diabetic Centre, Tezpur at about 12:30 PM the accused was caught red hand 

inside the toilet meant for public uses in watching the victim while the victim was 

answering her nature‟s call in a adjacent bathroom that meant for staffs of the said 

Diabetic Centre. The prosecution side by adducing cogent and trustworthy evidences 

established the aforesaid facts and there is no doubt in the mind of the court in presuming 
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in that the accused had watched the victim Miss “X” at the time of answering nature‟s call. 

The defence side during the time of argument found to be disputing the fact that the 

prosecution side failed to adduce or exhibit any video photograph or mobile phone 

through which the video recording was conducted but as we discussed in the forgoing 

discussions that it is not a case of video recording rather it comes under first part of 

Explanation-1 of Section-354C of Indian Penal Code where watching a victim at the time 

when the victim was in a private act inside the lavatory is very much punishable under 

that aforesaid provision. As such, non production of the mobile along with the video 

photograph does not make the case of the prosecution weaker. It ought to have been a 

case of weak nature if the charges framed simply under the provision of IT Act excluding 

Section-354C of IPC as the victim herself had a sense that the accused was watching her 

and recording her video photograph while she was answering her nature‟s call. The court 

may isolate the fact of watching from the fact of recording as per Explanation-1 & 2 of 

Section-354C of IPC as both the facts are punishable autonomously. Meaning thereby the 

accused is liable to be punished under any of the state of affairs proves and establishes 

before the court of law. Hence, non production of the mobile phone or photographs does 

not make the case of the prosecution weaker and accordingly, argument presented by the 

defence counsel stands discarded.  

48. Therefore, in the light of all the aforesaid discussion, this court is constrained to opine 

that the prosecution side safely bring home the charge under section-354C of Indian Penal 

Code against the accused person, named, Md. Shakirul Haque beyond any reasonable 

doubt and accordingly, the accused Md. Shakirul Haque held guilty of commission of 

offence under section-354C of Indian Penal Code for committing the act of watching the 

victim, while the victim was performing her private act inside the lavatory of the chamber 

of Dr. Rahimuddin Ahmed, Diabetic Centre of Kacharigaon on 15.09.2015 at about 12:30 

PM.  

DEALING WITH ACCUSED UNDER SECTION-3&4 OF PROBATION OF 
OFFENDERS ACT 

49. The accused appears to be above the age of 18 years having a sound mentality for 

commission of crime and the nature of the crime now a days is growing due to massive 
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use of mobile phones with internet connectivity. The acts established against the accused 

now-a-days affecting society at large and that sometimes forces the victim to end her live. 

The offence of this nature terming a social menace and consistently becoming a solid 

mode of harassing women more particular in work places of different institutions of the 

society. The offence itself generates havoc in mind of females that relegates the 

confidence of victim to work in public places and further such types of criminal activity like 

outraging modesty of a women by method of surveillance her inside the lavatory 

noticeably degrades her dignity before the estimation of the society. Furthermore, dealing 

the accused of this nature compassionately in the other way will boost up his confidence 

in the mind of the accused for reiteration of the offence of like nature. As such the offence 

of like nature deserved to be dealt with sternly. Accordingly, this court not finds anything 

reasonable upon which the accused may be dealt with mercifully in view of section-3 & 4 

Probation of Offenders Act.  

SENTENCE HEARING IN VIEW OF SECTION-248(2) CR.P.C 

50. The accused heard on sentence in view of section-248(2) of Cr.P.C and where the accused 

claimed leniency pleading to be sole earning members of his family.  The plea of accused 

recorded in separate sheet and tagged with C.R.   

“ORDER ON SENTENCE” 

51. The prosecution side during the entire trial failed to adduce evidence to prove any of such 

previous antecedents of accused Md. Shakirul Haque and during the sentence hearing 

accused claimed himself to be a bread earner of his family. Considering all those aspect 

coupled with the fact of no criminal antecedents and present age of the accused, this 

court finds that following sentences would meet the justice. Accordingly, the accused Md. 

Shakirul Haque is convicted commissions of offence under section-354Cof IPC, under the 

following heads:-  

The accused person, named, Md. Shakirul Haque 

sentenced to undergo R.I for a period of 3 years and shall 

have to pay a fine of Rs. 20,000/- in default to undergo S.I 

for another 03 months for the offence punishable u/s-354C 

of IPC. 
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52. Let the fine amount shall be given to the victim of this case as compensation in case of 

realization. 

53. Let a periods if any, under gone by the accused person during inquiry, investigation and 

trial if any, shall be set off as per section-428 of Cr.P.C.  

54. Let a copy of this judgment be furnished to the accused person Md. Shakirul Haque free 

of cost.  

55. No order of separate compensation recommending DLSA, Sonitpur is passed as this court 

thinks it deem fit and proper that fine amount that directed to be payable as 

compensation would be sufficient to award as compensation.  

56. Accordingly, the case is disposed of. Judgment is prepared and pronounced in open court. 

Given under my hand and seal of this court on this 06th day of April, 2021 at Tezpur, 

Sonitpur.  

57. A copy of the judgment and order shall also be forwarded to the District Magistrate, 

Sonitpur in compliance with section-365 of Cr.P.C. 

 

(Sri N. J. Haque) 
      Chief Judicial Magistrate, 

       Sonitpur: Tezpur 
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ANNEXURE 

1. Witnesses for Prosecution:- 

PW-1:- Miss “X”, Informant-cum-victim 

PW-2:- Sri Rajesh Das 

PW-3:- Sri Sadhan Nath 

PW-4:- Sri Dipankar Nath 

PW-5:- SI Amit Chandra Konwar, Investigating Officer 

2. Witnesses for Defence: NIL 

3. Court Witnesses:  NIL 

4. Prosecution Exhibits: 

Ext-1  :- FIR 

Ext-1(1) :- Signature of PW-1 

Ext-2  :- Seizure List 

Ext-2(1) :- Signature of PW-5 

Ext-3  :- Extract Copy of GDE No-321 dated-15.09.2015 

Ext-4  :- Charge Sheet 

Ext-4(1) :- Signature of Anil Kumar Borah 

5. Defence Exhibits: NIL 

6. Material Exhibits: NIL  

 

 

Chief Judicial Magistrate  
    Sonitpur, Tezpur 


